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Applying the Canadian Environmental
Assessment Act

Main Points

What we examined  Environmental assessment is a process used to predict and mitigate the
adverse environmental effects of a project before it is carried out.
Under the Canadian Environmental Assessment Act, projects that must
undergo environmental assessment include the construction,
operation, modification, demolition, or abandonment of a physical
work, or other physical activities specified by regulation. The Act
applies to projects for which a federal department or agency (referred
to as a responsible authority) has decision-making authority, whether
as project proponent, regulator, land manager, or funding source.

The federal organization is then responsible for conducting an
environmental assessment, from defining the scope of the project,
consulting with the public where deemed appropriate, carrying out the
environmental assessment, determining the significance of the
environmental effects, and ensuring their mitigation. There are
effectively three types of environmental assessment—screenings,
comprehensive studies, and review panels. In total, some 6,000 federal
environmental assessments are carried out annually by more than

100 federal organizations that must apply the Act.

We examined whether federal organizations are complying with the
environmental assessment process established by the Act. We reviewed
a sample of screenings that were undertaken between 2003 and 2008
and comprehensive studies and panel reviews conducted

between 1995 and 2008.

The Canadian Environmental Assessment Agency is responsible for
administering the Act and maintaining a public Registry Internet site
of environmental assessments. Its role is to serve as a centre of
expertise intended to provide leadership and coordination of the
federal process. Along with responsible authorities, it ensures that
environmental assessments are timely and predictable, and assists
parties in building consensus and resolving disputes. We examined
whether the Agency is fulfilling these responsibilities.

Audit work for this chapter was substantially completed on
23 June 2009. It covered the period between 1995 and 2008.
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APPLYING THE CANADIAN ENVIRONMENTAL ASSESSMENT ACT

Why it's important  Environmental assessments are important to protect environmental
quality; for example, to prevent pollution and conserve habitat and
biodiversity. The Canadian Environmental Assessment Act requires the
consideration of environmental factors in federal planning and
decision making. Identifying the potential environmental effects of a
project before it proceeds is critical to anticipating, preventing, and
reducing environmental damages.

Conducting environmental assessment early in the planning and
proposal stages of a project is important so that the analysis can be of
practical use to decision makers and mitigation measures can be
incorporated into the project plans. Failure to predict and mitigate
adverse environmental effects before carrying out a project can lead to
significant environmental degradation and increased economic costs.

Effective, timely, and meaningful public consultation can help ensure
that public concerns and values are considered during the
environmental assessment process.

What we found  « For the comprehensive studies and review panels we examined,
responsible authorities have complied with the Act. However, it is not
clear that screenings—the most common type of assessment—are
meeting all of the Act’s requirements. In half the files we reviewed, the
rationale or analysis was too weak to demonstrate how environmental
effects of projects had been considered, their significance assessed, and
decisions reached. The assessment of cumulative effects remains a
challenge for all types of environmental assessment.

« For projects where there is more than one responsible authority,
disputes about project scope may cause serious delays in the
environmental assessment process, with related consequences for
project implementation. The Canadian Environmental Assessment
Agency has worked with parties in trying to resolve such disputes,
with limited results. The Agency does not have the authority to
impose a resolution.

« The Agency does not know whether responsible authorities are
conducting good-quality environmental assessments and whether
assessments are contributing to the protection the environment, as
intended. It has not fully established and undertaken a quality
assurance program as required by amendments to the Act in 2003.

+ The Agency has established and maintained the Canadian
Environmental Assessment Registry Internet site. Related project
files are maintained as required for most environmental assessments.
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The Agency has responded. The Agency agrees with all of our
recommendations. Its detailed responses follow the recommendations
throughout the chapter.
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Environmental assessment—A process used
to predict the environmental effects of a project
before it is carried out.

Responsible authority—A federal entity that
has decision-making authority for a project and
is required to ensure that an environmental
assessment is conducted.

Proponent—aA person or organization planning
a project.

Law List Regulations—A list of federal
statutory and regulatory approvals that trigger
the need for an environmental assessment under
the Act (for example, authorizations under the
Fisheries Act or approvals under the Navigable
Waters Protection Act).

Comprehensive Study List Regulations—~A
list of projects with the potential to cause
significant adverse environmental effects.

APPLYING THE CANADIAN ENVIRONMENTAL ASSESSMENT ACT

Introduction

11  The Canadian Environmental Assessment Act, which came into
effect in 1995, forms the basis of the federal environmental
assessment process at the project level. The Act requires federal
decision makers to consider the environmental effects of proposed
projects before taking any actions that would allow a project to be
carried out, in whole or in part. Environmental assessments are
important to protect environmental quality.

12 There are two main conditions for the Act to apply. First, the
proposed project has to meet the definition of a project as set out in
the Act. This includes the construction, operation, modification,
demolition, or abandonment of a physical work, or other physical
activities specified by regulation. Second, there must be a federal
responsible authority that has some decision-making authority for a
project. Specifically, the Act is triggered when a federal organization is

* a proponent—proposes to carry out a project;

* a source of funding—grants financial assistance to the proponent
to enable a project to be carried out;

¢ aland administrator—sells, leases, or otherwise disposes of land to
enable a project to be carried out; or

* aregulator—issues a permit, licence, or any other approval, as
prescribed in the Law List Regulations, to enable a project to be
carried out.

Types of environmental assessment

1.3 Under the Act, there are effectively three types of environmental
assessment—screenings, comprehensive studies, and panel reviews. A
fourth type of environmental assessment that exists under the Act—
mediation—has never been used. The Canadian Environmental
Assessment Agency reports that close to 80,000 environmental
assessments have been initiated since 1995.

14  Screenings. Screenings account for approximately 99 percent of
all environmental assessments. If the proposed project is not part of the
Comprehensive Study List Regulations, it will be subject to a screening
by default. Screenings can therefore be used to assess a wide range of
projects, from small-scale projects such as a grazing permit, to large-
scale projects such as the development of a mine. Typically, screenings
are conducted for projects that are less likely to cause significant
adverse environmental effects. Between October 2003 and June 2009,

Report of the Commissioner of the Environment and Sustainable Development—rFall 2009
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over 32,000 screenings were initiated by the responsible authorities for
a project, acting as its proponent (19 percent), a source of funding

(35 percent), its land administrator (15 percent), or as a regulator

(31 percent). Since 1995, approximately 6,000 screenings are initiated
each year.

15  Class screenings may be used to streamline the assessment of
routine projects presenting common environmental effects, with
known measures to reduce or eliminate the likely adverse effects. As of
June 2009, there were 27 class screenings that were applied multiple
times. Almost half of those have been developed by Parks Canada for
routine projects in national parks, for example, the construction or
repair of trails and day-use areas. Agriculture and Agri-Food Canada
has used class screenings to complete close to 60 percent of all its
environmental assessments. These are undertaken for small-scale farm
infrastructure projects, such as the construction of a holding system for
agricultural waste water.

16 Comprehensive studies. Comprehensive studies are typically
used for large-scale or complex projects likely to have significant
adverse environmental effects. The Comprehensive Study List
Regulations identify the types of projects that must be assessed through
a comprehensive study. Examples include large-scale oil and natural
gas developments, nuclear power developments, electrical-generation
projects, industrial plants, and certain projects in national parks. For
example, the construction and operation of a metal mine with a
production capacity of over 3,000 tonnes per day would need to be
assessed as a comprehensive study. Similar mining projects beneath
this threshold would be assessed using a screening. On average,
approximately 8 comprehensive studies are initiated each year.

Since 1995, responsible authorities have initiated 105 comprehensive
studies. Early on in the comprehensive study, the Minister of the
Environment has to decide whether the project should continue to be
assessed as a comprehensive study, or whether it should be referred to a
mediator or review panel. If the Minister decides the project should
continue as a comprehensive study, the project can no longer be
referred to a mediator or review panel.

1.7 Panel reviews. A review panel consisting of independent experts
may be appointed by the Minister of the Environment where

e it is uncertain that a project may cause significant adverse
environmental effects,

6 Chapter 1
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* a project may cause significant adverse environmental effects and
it is uncertain if these effects are justified in the circumstances, or

¢ there is public concern.

For example, the proposed Sydney Tar Ponds and Coke Ovens
Remediation Project raised significant public concern and was referred
to a review panel in 2005. The review panel is advisory; it submits
recommendations to the Minister and to the responsible authority. On
the completion of the assessment, the government prepares a response
to the review panel’s recommendations, and upon Governor in
Council approval, the responsible authority then makes a decision
about whether or not to take action that enables the project to
proceed, in whole or in part. On average, fewer than five panel reviews
are initiated each year. Since 1995, 44 panel reviews have been
initiated.

18 The Act specifies the factors that must be considered when
conducting an assessment. Except for public participation and follow-
up, the requirements are very similar, whether conducting a screening
(small or large project), a comprehensive study, or a panel review
(Exhibit 1.1).

19 Environmental assessment decisions. The outcome of an
environmental assessment is a decision on whether a project is likely to
cause significant adverse environmental effects. Before determining if
it will take an action that would allow the project to proceed, a
responsible authority must first ensure that an environmental
assessment is conducted. According to the Agency, the significance of
the environmental effects should be determined through a
combination of scientific data, regulated thresholds, standards, social
values, and professional judgment. Exhibit 1.2 outlines a responsible
authority’s potential environmental assessment conclusions and the
decisions that it may make. It should be noted that Governor in
Council approval is needed for any decision following an assessment by
a review panel, and for any decision to provide federal support
following a comprehensive study if the Minister of the Environment
determines that significant adverse effects are likely.

Federal organizations involved in the application of the Act

110 More than 100 federal organizations are required to apply the
Act. The responsible authority’s role is to ensure that an
environmental assessment is conducted, before making any decision
regarding a proposed project.
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Exhibit 1.1 The Act has similar requirements for the three types of environmental assessment

Feature

Environmental Assessment Type

Screening

Comprehensive Study

Panel Review

Determination of
environmental assessment

type

Default

Comprehensive Study List
Regulations

Referred to panel review by

Minister of the Environment
(usually following request by
responsible authority)

Scope

Determined and issued by
responsible authority

Determined and issued by
responsible authority

Issued by the Minister of the
Environment

Responsibility for
environmental assessment
analysis

Self-directed assessment by
responsible authority

Self-directed assessment by
responsible authority

Independent review panel

Factors to consider in the
environmental assessment,
as required by section 16
of the Act

Environmental effects of
the project, including
cumulative effects and
effects of accidents and
malfunctions

Significance of the
environmental effects

e Comments from the public

Mitigation measures

* Any other matter relevant
to the screening

* Mitigation measures

* Purpose of the project

respect of the project

the project

* Comments from the public

* Environmental effects of the project, including cumulative
effects and effects of accidents and malfunctions

» Significance of the environmental effects

» Alternative means of carrying out the project

* Need for and requirements of any follow-up program in

» Capacity of renewable resources likely to be affected by

* Any other matter relevant to the comprehensive study or

panel review
Public participation Discretionary Mandatory Mandatory
Follow-up program Discretionary Mandatory Mandatory

Responsibility for
environmental assessment
decision

Responsible authority

Responsible authority

Responsible authority

8 Chapter 1
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Exhibit 1.2 A responsible authority could make a number of potential conclusions and decisions

Responsible Authority Responsible Authority
Environmental Assessment Conclusion Environmental Assessment Decision
* Significant adverse environmental * May provide federal support.

effects are not likely.

* Significant adverse environmental * May not provide federal support.
effects are likely and cannot be
justified in the circumstances.

* Significant adverse environmental » With approval of the Governor in
effects are likely and may be justified Council, may provide federal support.
in the circumstances.

Source: Adapted from the Canadian Environmental Assessment Agency

111  Self-assessment is considered a cornerstone principle of the
federal process. The Act places the responsibility and the
accountability for integrating the results of the environmental
assessment into federal decisions on responsible authorities. As such,
responsible authorities make numerous decisions that determine how
an environmental assessment will be conducted. For example, they
identify the scope of a project and the factors that must be considered
in the environmental assessment. In addition, they are responsible for
ensuring the quality of the environmental assessment, for determining
the significance of the environmental effects, and for ensuring
mitigation. Given the number of departments and agencies applying
the Act, there is a wide range of approaches in conducting assessments.

112 The Canadian Environmental Assessment Agency reports to the
Minister of the Environment and is mandated with the overall
administration of the Act. It provides leadership and serves as a centre
of expertise. Under the Act, the Agency has duties and powers,
including to

¢ administer and promote the environmental assessment process,
* promote uniformity and harmonization,
* ensure opportunity for timely public participation, and

e assist parties in building consensus and resolving disputes.
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Canadian Environmental Assessment
Registry—A government-wide mechanism that
facilitates public access to records relating to
environmental assessments conducted under
the Canadian Environmental Assessment Act.

Federal Environmental Assessment
Coordinator—For each screening or
comprehensive study, the Coordinator acts as
the principal point of contact for federal
authorities during the assessment process. The
Coordinator’s main function is to coordinate
federal authorities that might be involved and to
consolidate the required information for the
assessment.

Changes to the Act

113

In 2003, a series of amendments to the Canadian Environmental

Assessment Act came into force, which included the following:

to improve coordination among federal participants and public
participation,

to establish the Canadian Environmental Assessment Registry
Internet site,

to create a requirement for the Agency to establish and lead a
quality assurance program for assessments conducted under the

Act, and

to create the role of the Federal Environmental Assessment
Coordinator.

Another legislative review of the Act is scheduled to be undertaken
in 2010.

Focus of the audit

1.14

This audit examined whether federal entities are applying key

provisions of the Canadian Environmental Assessment Act and
regulations under the Act. We examined whether

1.15

the Canadian Environmental Assessment Agency is assisting in
resolving disputes and providing coordination to support the
timely and predictable preparation of high-quality environmental
assessments,

environmental assessments are being conducted and reports
prepared as required under the Act,

mitigation and follow-up programs are being implemented where
required,

requirements for the Canadian Environmental Assessment
Registry are being met, and

the Agency has established a quality assurance program.

We reviewed a sample of screenings that were undertaken

between 2003 and 2008 and comprehensive studies and panel reviews
conducted between 1995 and 2008. More details on the audit
objectives, scope, approach, and criteria are in About the Audit at the

end of this chapter.

10 Chapter 1

Report of the Commissioner of the Environment and Sustainable Development—rFall 2009



APPLYING THE CANADIAN ENVIRONMENTAL ASSESSMENT ACT

Observations and Recommendations

Long-standing issues in federal ~ 1.16  One of the first steps of the environmental assessment process is
coordination  for federal authorities to determine the scope of a project. The scope of

a project defines the parts of the project that are to be included or
excluded from the environmental assessment analysis. Responsible
authorities have the discretion to establish a project’s scope according
to their mandate or responsibilities. Their decision regarding the scope
of a project determines whether the environmental assessment will be
a screening or a comprehensive study. This discretion has been
periodically challenged and appealed in court. A related appeal is to be
heard by the Supreme Court of Canada (Exhibit 1.3).

Exhibit 1.3 Decisions by responsible authorities have been challenged in court

1. In 2000, a mine known as the Fort Hills Oil Sands Project (True North) was
proposed near Fort McMurray, Alberta. Fisheries and Oceans Canada defined the scope
of the project as the destruction of a fish-bearing stream and undertaking associated
works, therefore requiring a screening. Environmental groups believed that a
comprehensive study should have been undertaken because the entire project as
proposed by the proponent met the criteria under the Comprehensive Study List
Regulations. The groups challenged the scoping decision. Both the Federal Court in
September 2004 and Federal Court of Appeal in January 2006 held that the scoping
by the responsible authority was reasonable in the circumstances.

2. In a separate case, following the 2003 amendments to the Canadian Environmental
Assessment Act, the Red Chris Copper-Gold Mine in British Columbia was proposed.
Fisheries and Oceans Canada'’s decision to consider the project as one that required a
screening was challenged in the Federal Court. In September 2007, the court agreed
with the applicant that the responsible authority in its determination of environmental
assessment type should have considered the project in its entirety, based on the project
description. This would have required a comprehensive study to be undertaken and
therefore public consultation at an early stage in the environmental assessment
process. This decision was appealed and was overturned in June 2008 by the Federal
Court of Appeal. On 18 December 2008, the Supreme Court of Canada allowed the
applicant to appeal this decision. The appeal had not yet been heard at the time of our
audit.

117  In cases where multiple responsible authorities are involved in
the environmental assessment of a project, each retains discretion to
determine its scope of a project and its environmental assessment. In
such instances, proper federal coordination is important to achieving
the goal of a predictable, timely, and efficient environmental
assessment process. We examined whether the Canadian
Environmental Assessment Agency is fulfilling its role of providing
overall federal coordination, particularly with regard to assisting parties
in resolving disputes when required.
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Disagreement relating to scoping causes delays and can result in multiple
assessments

1.18 According to responsible authorities and the Agency, reaching
consensus and establishing the scope of a project when there is more
than one responsible authority is a long-standing issue. It is a point of
contention between responsible authorities and an ongoing problem
for achieving timely federal coordination. This is particularly the case
when the Canadian Environmental Assessment Act is triggered by a
regulatory function, such as the issuing of a permit, licence, or any
other approval as prescribed in the Law List Regulations of the Act. In
these cases, responsible authorities have the discretion to include in
the project’s scope only those components of the proponent’s work
that may have an impact on aspects of the environment that fall
within their specific departmental mandate and therefore over which
they have authority.

119 Resolving disagreements among responsible authorities and
achieving scoping decisions often takes several months to coordinate
and can lead to serious delays in the process. For example, it took
responsible authorities 11 months to reach agreement on the scope for
the Galore Creek Copper—Gold-Silver Mine Project in British
Columbia. Over this period, Transport Canada and Natural Resources
Canada determined that the project triggered a comprehensive study,
whereas Fisheries and Oceans Canada was still obtaining information
to determine the extent of its scope. The scope of the project was
ultimately decided as a comprehensive study.

120 The Agency and key departments have also recognized that such
situations have led to inconsistency in applying the Act and have
sometimes significantly delayed initiation of substantive work on
assessments. This has not only affected the duration of the federal
environmental assessment process, but also created an impediment to
the coordination of federal and provincial processes. Delays in the
environmental assessment process can translate into delays in the
implementation of projects, which have potential related economic
costs.

121 In addition to delays, differences in scoping can cause one
project to undergo various types of assessment and result in more than
one report. For example, while the Keltic Petrochemical and Liquefied
Natural Gas Facilities project in Nova Scotia was subject to a
comprehensive study that was initiated in 2005, Fisheries and Oceans
Canada and Transport Canada defined different project scopes based
on their areas of responsibility. Responsible authorities told us they

12
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Environmental Assessment Programs
Committee—A committee consisting of the
Canadian Environmental Assessment Agency,
Fisheries and Oceans Canada, Transport
Canada, Health Canada, Environment Canada,
and Natural Resources Canada.

APPLYING THE CANADIAN ENVIRONMENTAL ASSESSMENT ACT

were made aware a few months after the comprehensive study was
initiated that the project would also include the construction of a dam.
Transport Canada and Fisheries and Oceans Canada then began
conducting a screening for the dam. Both assessments for this project
are listed on the Internet site of the Canadian Environmental
Assessment Registry under different titles as well as under different
types of environmental assessment. In a separate example, in 2007, a
comprehensive study for the Liquefied Natural Gas Transshipment and
Storage Terminal project in Newfoundland was initiated by the
responsible authorities Transport Canada and Fisheries and Oceans
Canada, who again defined different project scopes. In such situations,
it is difficult for the public to easily understand or find all the relevant
information relating to one entire project and therefore to be in a
position to provide informed comments.

Efforts at improving coordination and scoping of projects have been numerous

122 There have been numerous attempts to resolve the scoping issue.
In his 2001 report to Parliament following a five-year review of the
implementation of the Act, the Minister of the Environment proposed
to bring greater certainty, predictability, and timeliness in the
environmental assessment process. In 2003, the creation of the Federal
Environmental Assessment Coordinator role was aimed at improving
coordination among responsible authorities in order to reduce delays
and improve consistency.

1.23 In 2005, the Government of Canada issued the Cabinet
Directive on Implementing the Canadian Environmental Assessment
Act. The Directive aims to make the environmental assessment
process more predictable, certain, and timely. It includes a policy for
determining an appropriate project scope that would result in a single
federal environmental assessment for one proposed project. A
memorandum of understanding to implement this policy was signed by
the Agency and key federal departments. An Interim Approach for
Determining Scope of Project for Major Development Proposals with
Specific Regulatory Triggers under the Canadian Environmental
Assessment Act was then agreed to by the Environmental Assessment
Programs Committee to help departments determine a scope that
would form the basis for a single environmental assessment of a
project.

1.24 Following this, in 2007, the Government of Canada issued the
Cabinet Directive on Improving the Performance of the Regulatory
System for Major Resource Projects. One of its key objectives is to cut
the average regulatory review period from four years to about two,
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without compromising regulatory standards. The Major Projects
Management Office was established in February 2008 under Natural
Resources Canada, to provide overarching management of the federal
regulatory process for major natural resource projects. The Office also
works in collaboration with federal regulatory departments and
agencies to develop and implement new approaches to improve the
accountability, predictability, transparency, and timeliness of the
federal regulatory process.

125 As part of its leadership role, under the Act and the

2005 Cabinet Directive, the Canadian Environmental Assessment
Agency is pivotal in coordinating and facilitating timely and
predictable environmental assessments. The Directive states the
following:

The Agency will assist parties in building consensus and resolving
disputes in a manner that supports the predictable, timely and
efficient administration of the federal environmental assessment
process, especially where there are disputes between federal
authorities on determining an appropriate scope of a project or
scope of the factors to be considered in an assessment.

However, the Agency does not have the authority to impose a decision
when responsible authorities cannot reach an agreement.

Reaching consensus and resolving disputes on scoping remain a challenge

126 In 2009, the Environmental Assessment Programs Committee
assessed the interim approach’s first year of implementation (2007).
The Committee found that responsible authorities had an inconsistent
interpretation and different understanding of the interim approach.
The Committee also found that the interim approach is not advancing
the achievement of timely decisions on scope, which reiterates the
challenges that key departments and the Agency have identified.

1.21 The previous efforts at trying to resolve the long-standing issue
of scoping have mainly added more process. The Canadian
Environmental Assessment Agency has worked with parties in trying
to resolve such disputes, with limited results. Despite legislative and
non-legislative attempts to improve the predictability, certainty, and
timeliness of the environmental assessment process, scoping remains a
challenge. In this context, new approaches to resolving this issue could
be explored. During the upcoming legislated review of the Act in 2010,
there will be opportunities to examine the functioning of the current
Act as well as potential solutions to address issues. Given its central
position as the administrator of the Act and the overall coordinator of

14
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